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Rohmer & Macaulay Testimony:
“New Town’’ Killed?

Why was

Private meetings were held between Ontario
cabinet ministers and officials of Century City
Developments Ltd, a subsidiary of Revenue
Properties Co. Ltd between 1968 and the final
death of the Century City project in 1973. And
the lawyers who promoted these meetings on
behalf of the company — Richard Rohmer and
then Robert Macaulay — both had prior links
the government in planning matters. They tes-
tified in a Federal Court of Canada trial of Cen-
tury City’s claim to additional compensation
from the federal government following the 1973
expropriation of the lands for the Pickering Air-
port.

The first such meeting took place in 1968 be-
fore there had been any announcement of the
Century City proposal, and before any land had
been acquired. One minister who was there,
Charles MacNaughton, testified he later told a
company official he shared his feeling that there
was a ‘‘sense of implied commitment™ to the
project arising out of the meeting. A few weeks
after the meeting, the company began the 6000
acre land assembly, located in the southwest
corner of Uxbridge Township, with as much
speed and secrecy as possible, company officials
told the judge. The proposal was originally for a
“‘new town’’ or ‘“‘satellite city’" of 150,000 peo-
ple. Uxbridge Township has a population of
about 10,000.

Afterthe project had suffered several reverses
and been scaled down, Robert Macaulay, him-
self an Ontario cabinet minister in the 1950s, was
retained by the company in 1972 and he too
testified before Justice Campbell Grant at the
trial. He said he had a series of meetings respec-
tively with Darcy McKeough, Dalton Bales,
and Premier William Davis about a scaled-down
proposal in which Macaulay testified the *‘bar-
gaining”’ went from an opening figure of 10,000
population to 7,000.

But soon after Macaulay's meetings, the lands
were expropriated for the Pickering Airport, and
the lands that were no! expropriated were sub-

is the pre-airport value. The federal govern-
ment, on the other hand, says it was the provin-
cial government’s regional planning initiatives,
in particular the Toronto-Centered Region Plan,
that took the land out of any development poten-
tial it might have had.

The trial began May 8, but the claim was set-
tled late last month for $900,000 additional com-
pensation for the lands expropriated, and
$250,000 on account of costs. That brought the
total paid for the expropriated lands to $4 mill-
ion. The plaintiff had claimed $11 million, along
with $25 million for injurious affection to the
neighbouring lands.

Author and development lawyer Richard
Rohmer testified that the basis for regional plan-
ning was set out in a 1966 document called *‘De-
sign for Development ', and Rohmer said he was
a special consultant to Premier Robarts and
Trade and Development Minister Stanley Ran-
dall in the preparation of that document. Rohmer
was then counsel to Century City Developments
from 1968 to 1971, when his place was taken by
Robert Macaulay. For his part, Macaulay told
the judge he helped Premier Frost write the
province’s planning legislation.

Rohmer and Macaulay testified in almost
identical terms about the purpose of their meet-
ings with cabinet ministers. Rohmer told Judge
Grant the purpose of the 1968 meeting was ‘‘to
see if they had any policies that would prevent
this type of development.” He said he had a
“‘favorable reception.” He couldn’t ask for ap-
proval, Rohmer said, ‘‘but we had a firm assur-
ance there was no government policy in exis-
tence that would prevent us from developing
such an urban area.” Planner John Bousfield,
who was then with the partnership of Proctor
Redfern Bousfield and Bacon, testified he went
with Rohmer to the meeting, and he testified in
similar terms aboilt the result. He also said in
cross-examination that they got authorization to
deal with senior provincial staff in working out
technical delanls of the proposal.

jected to api ““freeze order’’
development in the noise zone of the proposed
airport. There has been no development on the
lands.

The trial, with its unique revelauons about the

government arises out
of the dcvcloper s claim for further compensa-
tion from the federal government for the exprop-
riation and the freeze order. Although the freeze
order was a provincial measure, the plaintiff is
attempting to link his problems to the federal
airport scheme.

Expropriation law provides that if changes in
land value are related to the project for which the
land i is taken, then those changes are not to be

in arriving at The de-
veloper says it was the federal airport project —
and not provincial moves into regional planning
— that made its land non-developable. It there-
fore claims compensation based on what it says

, nobody at the meeting seemed
to remember whether the name of the *“client”
— Century City / Revenue Properties — was
disclosed by Rohmer or Bousfield at the meet-
ing. R. B. Robinson of the law firm of Weir and
Foulds, who represented the federal govern-
ment, told one witness in cross-examination,
““We have the impression it wasn’t.”

Macaulay described his meetings three years
iater in much the same way Rohmer described
his. He said that after meeting with McKeough
and then with Bales, “‘one of us suggested I
should see the Premier (William Davis) to see
whether there was any government policy that
would preclude us from going on” with the
scaled-down 1971 proposal.

Herbert Green, who was in effect project
manager for the Century City project, testified
that after the 1968 meeting, which he himself did
not attend, the decision was taken to purchase

rather than option the lands, ‘‘because the com-
pany had confidence in the approval in pnncnple
that had been obtained at the meeting.”

As for the 1971 meeting, Macaulay testified it
was agreed that he or a planner working with him
would ‘‘get back to the Premier’” with more
specifics as to numbers, locations, units, stag-
ing, and so on. He had decided to “go to the
government,”” Macaulay testified, because *this
had a rather elevated profile. . .. I wanted to be
sure it was salable at the provincial level. Aftera
meeting with McKeough and ‘‘a meeting or so™
with Bales, Macaulay went to see Davis. No
commitment was made, Macaulay said, butas a
result he suggested the company think of a popu-
lation level around 7000.

The company hired a new planner who took a
rough plan and met with Davis and McKeough.
The planner, Douglas Reddington, testified he
left the plan with them, with the idea it would go
down to the staff level, and ‘‘I think McKeough
indicated there were people we were to contact’™
to follow up.

Reddington’s meeting was February 22, 1972,
just a week before the joint federal-provincial
announcement of the Pickering Airport.

Stanley Randall also testified. With respect to
the 1968 meeting, which he attended, he said it
was general practice when a minister had a pro-
ject that would involve other ministries to con-
vene such ‘*ad hoc meetings™ — as opposed to
official cabinet meetings — to see if other minis-
ters had any objections to the project in ques-
tion. **There didn’t seem to be any objections I
could discern from the ministers,” Randall told
Judge Grant. *‘Certainly, I had no objections,”
Randall said, adding he was interested in acquir-
ing building lots for the Ontario Housing
Corporation’s Home Ownership Made Easy
program. Randall wasn’t asked to spell out what
type of ‘‘projects’’ these ad hoc meetings were
for, but he did say that at such meetings he
probably received ‘‘more objections than any-
body in cabinet’” arising out of the location of
proposed OHC subsidized housing projects.

Testimony has been full of surprises. Green of
Century Clly testified about a meeting of land

pers in the board of the C s
Gas Company, at which he said they exchanged
information about ‘‘the land they controlled or
might control™ east of Toronto. Green said the
meeting arose this way. In early summer of 1969
a Consumers Gas representative called him and
asked to see him about sewage disposal in the
area. Green said he was told an unnamed (by
Green at least) Ontario government official had
called Okah Jones suggesting Consumers Gas,
rather than the province, think of building a sew-
age disposal plant on Lake Ontario to serve the
region east of Toronto. The message was, Green
said, that it was difficult for the province to find
funds to build it at that time, and that private
financing would enable investors to write off
plant depreciation against their income. The
write-off couldn’t be achieved through geperal
provincial debt, and it could result in less e)gaen-
sive financing, according to the proposal. The
boardroom meeting followed, and the consulting.
firm of Proctor and Redfern drew up a brief
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“Unfortunate Consequences’’:
Report on GCA Capital Corp

An English entity called Crown Agents for
Overseas Governments and Administrations
funded a Toronto ‘‘merchant banking’’ com-
pany operated by Toronto lawyer Jack A. Gil-
bert, but following an inquiry by the Crown Ag-
ents into an expensive Florida land deal, the
company, GCA Capital Corporation, was put in
liquidation, and its assets found to be valueless.
The account of the Toronto contribution to the
extensive world-wide losses of the Crown Ag-
ents was disclosed in the report of a Committee
of Inquiry set up in 1975 by the British Ministry
of Overseas Development, whose report was
published last December.

The Crown Agents also suffered heavy losses
in a Bahamian entity active in Canada called
E. D. Sassoon Bank and Trust International
Ltd, one of whose officers had first introduced
Gilbert to the Crown Agents.

The Fay Committee, named after ns chair-
man, was set up to inquire “‘into the

another 40% was bought by Continental Illinois
Bank and Trust Co. of Chicago. The involve-
ment of a “‘leading American bank’’ overcame
the objections of the Bank of England to the
investment, the Fay Report says.

The venture was apparently not very active
up until 1972. Here's how the Fay Report de-
scribes what happened then.

““This merchant bank, one of the Crown Ag-
ents’ first ventures into own-account owner-
ship, had proved a disappointment. Its business
was small and its profits unsatisfactory. Sir
Stephen Luke (head of Crown Agents) who re-
mained on the board until 1972, described the
company as ‘not quite first class’ and attributed
its stagnation partly to the unwillingness of the
Crown Agents’ staff to co-operate with
them.. .. At all events, in 1972 Continental II-
linois left, and a new partner came in, in the
shape of an old established firm of East India

d hant bankers named Wal-

tances which led to the Crown Agents request-
ing financial assistance from the Government in
1974.”

A further judicial inquiry into the Crown Ag-
ents affair is scheduled to begin hearings in Sep-
tember.

The report says one original problem was
that even cabinet ministers were unsure of the
legal status of the Crown Agents. They originally
acted as agents for colonial governments in the
provision of supplies and services, including
acting as their agents for borrowing. “Wxth the
dissolution of the colonial Empire,” the Fay
Report says, ‘‘the Crown Agents’ status was
inevitably changed,” but with a staff of over
1000, the agency fought to survive.

They rapndly became mvolved in what the
Report calls ing, as op-

an
lace Brothers. . ..

“‘Sassoons had a subsidiary, E. D. Sassoon
Banking International Ltd, based in the
Bahamas. This was split off from its parent
company when Wallace Brothers came in, and
became jointly owned by the Crown Agents and
Wallace Brothers. Continental Illinois did not
wish to continue in this bank; they had no wish,
so their executive vice-president, Mr Alfred
Miossi told us, to assist in tax-haven operations
for US citizens and were ‘not terribly comfort-
able’ with the bank’s operations — as, he said,
the Crown Agents well knew. . ..

““‘We have had evidence,” the Fay Commit-
tee Repon goes on, “fmm Mr D. H. Mansfield,
its managing director since 1972, but we know
little about its activities owing to the strict
ian laws on banking confidentiality. The

posed to their traditional dgency work, which
was beginning to show losses. The Report de-
scribes various speculative property and sec-
urities investments and loans in England and
around the world, and the substantial losses
that ensued.

The Report concludes: **These unfortunate
results flow from (i) and unwise decision to op-
erate as financiers on own-account, (ii) the folly
and euphoria with which some of the operations
were conducted, compounded by lack of exper-
tise and neglect of accounting systems and pro-
fessional safeguard controls, and (iii) the failure
of the government to inform itself of the de-
velopments, to appreciate the risks and grasp
the need for quick action.”

The Crown Agents’ involvement with To-
ronto lawyer Jack Gilbert came about through
an obscure banking company whose parent firm
was called, in 1967, E. D. Sassoon Banking Co.
Ltd, but which was later split off from the par-
ent, and is best known to the Canadian junior
securities industry in the early 1970s as E. D.
Sassoon Bank and Trust International Ltd.

The original contact leading up to the first
Sassoon involvement was a Crown Agents’
senior executive officer named Bernard Wheat-
ley. The Fay Report says Wheatley died in 1977
while awaiting trial on corruption charges
arising out of loans to a company unconnected
with the Sassoon group. In 1967, as a result of a
series of introductions, a Crown Agents’ ema-
nation called Four Millbank Investments Ltd
bought a 40% interest in the bank, while

Bahamas have of course been well known as a
‘tax haven’. Mr Mansfield has however indi-
cated that, partly owing to the UK dismantling
the sterling area in 1972 there was then what he
called ‘a marked absence of good lending situa-
tions.” This led directly to the Crown Agents be-
coming involved with GCA Capital Corporation,
with unfortunate consequences.

“(GCA) was incorporated in Ontario in 1973
and was intended to form the Canadian link in
the Crown Agents’ chain of merchant banks
around the world. Because of Canadian banking
law it could not function as a merchant bank as
that term is understood in London, but it could
deploy funds to take advantage of local situa-
tions. The seeds of this idea were sown during a
visit by Mr Challis (head of the Crown Agents’
Finance Directorate) to Mr Mansfield, of Sas-
soons Bahamas, in Nassau in January 1973.

“‘Mr Mansfield says that Mr Challis sug-
gested such a merchant bank; Mr Challis says
the suggestion came from Mr Mansfield. The
latter then went to Toronto to make inquiries,
and produced Mr Jack Gilbert, a Toronto
lawyer, as a likely promoter. Mr Gilbert formu-
lated a scheme, which was supported by Mr
Mansfield, and followed by a visit by Mr Challis
to Toronto to see Mr Gilbert. Mr Mansfield had
apparently known and had dealings with Mr
Gilbert for many years, and Mr Challis was
favourably impressed.

“‘In consequence a proposal to form this fi-
nance house was put before the Four Millbank
board on 3 May 1973 and approved in principle.
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““Mr Gilbert then came to London and met
the board. .. when the project was accepted.
Four Millbank took up 540,000 preference
shares and 60,000 common shares. The other
subscribers were Mr Gilbert 102,000 common
shares, p
and 20,000 common shares, and the same ‘for a
client’ 18,000 common shares. The shares were
of $1.00 issued at par and paid for in cash. But
$800,000 was insufficient capital for such a
money-lending business, and loan capital was
needed. Not surprisingly this came from the
Crown Agents. Four bank guaranteed a
bank facility of $1.6 million and themselves
opened a $2 million line of credit.. ..

*“There are one or two unsatisfactory features
about the inception of the GCA Capital Corpora-
tion,” the Fay Report continues. The first was that
the Crown Agents board was apparently not told
about the Crown Agents’ loan financing.

““There seems to have been a lack of liaison
between London and Nassau, because another
curious feature is that no one at the Crown Ag-
ents knew that the amount Mr Gilbert sub-
scribed for his shares was lent to him by Sas-
soons Bahamas, nor that ‘the client’ for whom
Sassoons Bahamas also subscribed was
likewise Mr Gilbert, using money borrowed
from Sassoons Bahamas. These matters
emerged later when, as will be narrated in due
course, the company collapsed and the Crown
Agents discovered that through Four Millbank
on the one hand and Sassoons Bahamas on the
other, they were carrying the entire loss.

**A further matter is that Mr Gilbert had some
unsatisfactory associations in the past; this too
was unknown to Crown Agents’ officials, ex-
cept Mr Challis, who knew that Mr Gilbert's
father-in-law ‘had problems’ as he put it; but he
had been told, he said, by senior managers of
two leading Canadian banks that they held him
in extremely high regard, and he felt these sen-
timents and Mr Mansfield's recommendation
worthy of acceptance. There seems to have
been an undue reliance upon Mr Mansfield in
this affair. And after the corporation com-
menced business no attempt was made by the
Crown Agents to monitor its performance: its
affairs were conducted by Mr Gilbert without
any supervision, as Mr Mansfield agreed, from
the directors, or, he added, the shareholders."

The Report then carries on with the descrip-
tion of other ‘‘unfortunate’’ Crown Agents un-
dertakings, returning to GCA only to describe
its termination in 1974.

Toronto records show GCA was soon buying
stock in junior Ontario securities. Some of them
were things called Crowduck Bay Mines Ltd,
Moffat Lake Explorations Ltd, Warwick Univ-
ersal Ltd, and Unicol Collection Agencies Ltd.

GCA also made substantial investments by
way of debt financing in Midair Overseas Ltd,
and Life Investors International Ltd.

E. D. Sassoon Bank and Trust International
Ltd participated directly along with GCA in the
Life Investors International investment, amd
the Sassoon bank was also taking positions in
Ontario junior mining promotions and other
situations. =

The Fay Committee Report has this to say
about the Life Investors deal.

““These companies (Sassoons Bahamas and
GCA) came to grief over a Florida land deal. A
company called Life Investors had acquired an
option to purchase a lease of land in Florida,
using money borrowed from GCA and also
from Periodical p
were needed to keep open the option, rep-
resented to be valuable, and GCA and Sassoons

Continued on page 6




What Makes a Deal Fraudulent?
Judge Arnup was Wrong Again

““Courts, for good reason, have been loath to
attempt anything in the nature of an exhaustive
definition of ‘defraud’, but one may safely say,
upon the authorities, that two elements are es-
sential: ‘dishonesty’, and ‘deprivation’. To suc-
ceed, the crown must establish dishonest
deprivation. . .. It is not essential that there be
actual economic loss as the outcome of the
fraud.”

So said the Supreme Court of Canada in a
unanimous decision ordering a new trial of
fraud charges arising out of a 1971 company
takeover. Samuel Olan of Toronto, and William
Hudson and Thomas Hartnett of Texas were
convicted by a Supreme Court of Ontario jury
in 1974, but their conviction was overturned by
the Ontario Court of Appeal in a judgment by
Justice John Arnup in 1975. The crown’s appeal
to the Supreme Court of Canada was heard last
January and the decision was released last
month.

The charge was that the three men defrauded
the company, Langley’s Ltd, of money in its
treasury which they contrived to use, in a
round-about way, to acquire the control block
of the company s shares. It wasn’t the first or the
last use of that particular takeover tech-
nique, and the related criminal law issues have
been debated from some time.

The Supreme Court of Canada decision has
significantly broadened the scope of *‘fraud™
from what was implied in the Arnup decision in
the Ontario Appeal Court. Or, to put it another
way, the Supreme Court found Arnup’s deci-
sion rested on an unduly narrow concept of
*fraud”.

It was the second Supreme Court of Canada
reversal of an Arnup decision in a leading com-
mercial crime case in recent months. Arnup had
ordered the acquittal of Toronto promoter Nor-
ton Cooper on a charge of unlawfully conferring
a benefit on a government official with respect to
government dealings, after Cooper had been
convicted in a jury trial. The Supreme Court of
Canada restored the conviction, and in doing so
it limited the applicability of something called
“‘the rule in Hodge's case,”” which it said has
been ‘*‘slavishly’” followed for too long. The
Supreme Court said it was sufficient to prove
Cooper intended to confer the benefits **with
respect to’ his dealings with the government
“‘beyond a reasonable doubt,” without apply-
ing, as Arnup had done, the even stricter
“*Hodge’s case” rule that the evidence had to
be ‘‘inconsistent with any other rational expla-
nation.”’ Cooper’s defence had been that he and
the government official had a common interest
in horses.

(Hodge’s case was tried in England in 1838,
and in it the Judge warned the jury they
shouldn’t identify the accused man as the man
who had committed the crime — since the iden-
tification was based entirely on circumstantial
evidence — unless that circumstantial evidence
was inconsistent with any other rational expla-
nation. Arnup applied the rule to the question
whether Cooper’s benefit was “‘with respect
to” his government dealings with the official.
The Supreme Court of Canada said the rule had
no applicability to the Cooper case.)

The latest case involves the 1971 takeover of
the control block of public company Langley's

Ltd, using the treasury of Langley’s to help pay
for it. A similar case in Manitoba involving
Brandon Packers Ltd led to a 1963 Supreme
Court of Canada decision called Cox and
Paton. But the Manitoba case still left some
areas of the law of fraud undecided.

The facts were similar in the two cases. In
each case, money from the treasury of the com-
pany to be taken over found its way through
two levels of companies and was then paid to
the vendor of the control block. Brandon Pack-
ers paid cash for shares of a shell company cal-
led Fropak, and Fropak paid out the cash and
took back unsecured promissory notes from
two personal holding corporations controlled
by the accused. Then those two holding corpo-
rations paid the money for the control block of
Brandon Packers shares. So Brandon Packers
had acquired shares of Fropak, whose only
asset was its unsecured notes from the personal
holding corporations. And in return it had given
up cash which was ultimately used to buy the
control block.

The Langley’s facts were much more compli-
cated. But as the Supreme Court decision out-
lines it, $790,000 of Langley's money was
“‘used to purchase shares’ in a company set up
by the accused called Beauport Financial Ltd,
and Beauport Financial corresponds to Fropak
in the earlier case. Then the money was paid
out as a demand loan to Beauport Holdings
Ltd, corresponding to the two personal hold-
ing corporations in the earlier case. And that
money, the court said, enabled Beauport
Holdings Ltd to acquire the control block of
Langley’s Ltd. The actual transactions were
56 numerous and so complicated that a read-
ing of the Supreme Court of Canada decision
alone doesn’t completely show how this out-
line is arrived at, but in any case that is what
happened in essence, the court found.

The court dealt with two issues, one of which
it said was settled in the Cox and Paton case,
and one of which was not. The deceit/dis-
honesty issue was settled, the court said,
while the economic loss/deprivation issue re-
quired elaboration.

On the first issue, the decision by Judge
Dickson reads as follows. “In Cox and Paton
the guilt of the aceused rested essentially on the
conclusion that the investment of $200,000 in
the shares of Fropak was not a legitimate bona
fide investment for Brandon Packers. It is ap-
parent from (the earlier judgment) that proof of
deceit is not essential to support a
conviction. . .. Where it is alleged that a corpo-
ration has been defrauded by its directors, de-
ception of the corporation is not an essential
element of the offence. The words ‘‘other
fraudulent means’” in s. 338(1) (of the Criminal
Code) include means which are not in the na-
ture of a falsehood or a deceit; they encompass
all other means which can properly be stig-
matized as dishonest. . . . Using the assets of the
corporation for personal purposes rather than
bona fide for the benefit of the corporation can
constitute dishonesty in a case of alleged fraud
by di of a cor ion. This p it
finds full support in Cox and Paton.”

In respect to the Langley’s case, the court
said, this issue is ‘‘whether the $790,000 of
Langley's assets used to purchase shares in
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Beauport Financial were expended in further-
ance of the bona fide business interests of
Langley’s, or expended in advancing the per-
sonal interests of the accused.™

By expressing the issue this way, the court
accepted the crown’s submission that there is a
significant difference between the individual
transactions each taken separately, and the
series of transactions in its entirety. While there
may have been no actual falsehood or deceit in
any single transaction, the deal as a whole was
dishonest, the crown contended. The court ag-
reed that evidence of such ‘‘dishonesty’" could
constitute evidence of fraud.

The Arnup decision had said there was no
evidence of fraud to go to the jury.

There was a second type of dishonesty al-
leged by the crown, but the court didn’t deal
with it. In its application for leave to appeal, the
crown said, ‘It is submitted that the respon-
dents concealed their own intention to utilize
Langley's assets for personal purposes in a de-
liberately obfuscatory web of intercorporate
transfers amongst the companies they
controlled. . .. Although the individual steps in
these transactions may have been accurately
described in the separate and distinct records of
the companies involved, at no time could any-
one without access to the bank records and the
books of all the separate companies have disco-
vered the true nature and import of the
transactions. . . . This concealment would oper-
ate to deceive the corporation’s creditors, its
minority shareholders, and other interested
outsiders."

The Supreme Court of Canada decision has
nothing to say on the issue of concealment.

The second element of fraud, “'loss™ or *'de-
privation™, was dealt with in this way. **The
element of deprivation is satisfied on proof of
detriment, prejudice or risk of prejudice to the
economic interests of the victim. It is not essen-
tial that there be actual economic loss as the
outcome of fraud.” So the second part of the
issue as the court saw it was ‘‘whether
Langley’s suffered deprivation, in the sense de-
scribed above, as a result of this action. . .. Did
this investment (in the shares of Beauport Fi-
nancial) cause detriment, prejudice, or risk of
prejudice to Langley’s?"

The court found there was evidence to go to
the jury that it did indeed.

*“The principal asset, indeed almost the only
asset, of Beauport Financial was the indebted-
ness to it of Beauport Holdings,” the court
said. This corresponds to the indebtedness of
the two personal holding corporations to
Fropak in the earlier case. **Therefore, the
worth of the investment by Langley’s in
Beauport Financial is determined by the ability
of the ultimate recipient of the funds, Beauport
Holdings, to repay the moneys loaned. It
should be noted that this loan was by way of
unsecured demand notes. The issue thus re-
solves itself into an examination of the ability of
Beauport Holdings to repay on demand the loan
of $790,000 made to it by Beauport Financial.

Judge Arnup in the Ontario Court of Appeal
had said this: **Undoubtedly the investment,
indirect as it was, in Beauport Holdings, was
much more speculative than the shares sold out
of the investment portfolio of Langley’s, but in
no way can it be said on the evidence that the
assets of Beauport Holdings were worthless or
even of negligible value. Its assets were of sub-
stantial value. How substantial is a mater of
conjecture; to determine it accurately would
require an exhaustive examination and evalua-

Continued on page 6




Rent Review Enigma:
Unaccountable ‘Financial Losses’

Sometime in 1975, Ontario’s landlord industry
began beating the drum for the inevitability of
about $100-per-month rent increases. Their pos-
ition was this. Economic rents for new construc-
tion are about $100 above comparable existing
rents, they claimed, and new construction will
not occur until existing rents are high enough to
make the new rents competitive. They cited
higher production costs for new housing.

Savvy sorts who are close to the industry
know enough to take those cost figures with a
grain of salt. For example, McLeod Young Weir
vice-president David Sullivan explained their
idea of *‘cost’’ this way in a paper to the Cana-
dian Tax Foundation 1977 conference on real
estate. ‘‘Cost and value are independent con-
cepts. Value generally is based on income gen-
eration. Cost is more of a subjective concept as
indicated by the fact that cost figures submitted
to a permanent lender do not always accord with
cost figures presented to the interim lender, and
both usually differ with (read: from) the figures
used by the developer” (that is, in his own
books).

But after some lobbying, the industry recemly
succeeded in getting its position endorscd in the
Ontario government Gmen Paper on ‘‘continu-
ing tenant protection,”” the workmg paper on

escape mechanism where rents were below
market has apparently become a device for pro-
cessing the kind of huge increases the industry
has been lobbying for since 1975.

Stripped of its technicalities, the *‘financial
loss” provision of the rent review program ena-
bles a landlord to include his mortgage principle
repayments along with mortgage interest and all
operating costs, from which total he suotracts
his gross rental income in order to arrive at his
“‘financial loss”. The allowance of mortgage
principal repaymems as an expense was a
novelty not to be found in any other sphere of
accounting or taxation, but the government
maintained the financial loss calculation was
only to be used in cases where otherwise there
would be “‘undue hardship™.

Senior program officials knew that there
would be a tide of new mortgage financing that
would be advanced by landlords in order to come
within the “financial loss’’ category. The rent
review officers’ Manual, prepared and distri-
buted in early 1976, shortly after the program
began, tried to set out guidelines. * Financing up
to remove equity from a building,”” the Manual
said, was not to be allowed either as a pass-
through cost, or as mortgage financing that could
be included in the calculation of financial loss.

rent review. The paper said: “‘If new
can only generate revenues that fall far shon of
costs in the initial years of full an

with i principal was only to
be consldered “m the light of the deployment of
| funds generated.”” The Manual

intolerable strain is placed on the financial re-
sources of the investor. Under such conditions,
new rental building will not occur.”” And the
green paper, apparently adopting the industry’s
own figures, agreed that is the situation that now
exists.

The green paper says the rent review program
is based on cost pass-through. ““The principle
that rents could be increased only to the extent
that costs have risen (the cost pass-through prin-
ciple) is the core of the current Rent Review
program,” the paper says. And so it is — in
theory. The cost pass-through principle **means
no narrowing in the gap between the costs of new
supply and the generally prevailing level of
rents,” the paper says. Therefore, it concludes,
arelaxation of the program is in order. The *‘nar-
rowing of the gap’ — more plainly, the raising of
average rents by about $100 a month — has be-
come, through the green paper, a major public
objective of the Ontario government, as well as
of the industry.

In fact, that objective appears to be realizable
under the present administration of the rent re-
view program, through a procedure the govern-
ment says is used only in the case of “‘excep-
tions™ The green paper describes it lhls way.
“An to the cost pass-through princi-

" ple was made in the case of financial loss. It was
recognized that it would be both unfair and un-
desirable to lock a landlord into a loss situation
with no mechanism for relief. Failure to provide
such relief would lead to rapid deterioration and
perhaps abandonment of existing rental stock.

The information policy of the rent review
program is furtive at best, but program statistics
show that these ‘‘exceptions’ accounted for
more than half of the dollar-increases authorized
by rent review in 1977, and tenant representa-
tives say the proportion has become even higher
in recent months.

‘What was originally, or theoretically, to be ar

any

continued: ‘“The overall principle is that rents
should not vary by reason of changes in the
debt-equity ratio. In cases where landlords have
financed up and not placed the proceeds into the
building, (1) such financing is seldom a neces-
sary and unavoidable expense, (2) the tenants do
not derive any increases in services, (3) where
market rents are already charged, the return to
capital is already at a suitable level, and (4) the
landlord will be earning a rate of return else-
where on the equity he has withdrawn and these
earnings can be applied against the debt pay-
ment.”

So the Manual was clearly against the existing
owner *“financing up’’ without any investment in
the building.

But where sales of rental buildings were con-
cerned, the position was not nearly so clear. The
Manual said thiss *‘The interest payments and
principal repayments resulting from the re-
financing of a building or project pursuant to an
agreement of purchase and sale where vendor
and purchaser are dealing at arms length will
usually be considered as an expense only for the
purpose of determining whether the landlord has
sustained, or may sustain, a financial loss.”" In
other words, the step-up in financing charges to
the new owner from those of the old owner can-
not simply be ‘*passed through™" as an increased
cost leading to increased rents, but the new
owner can use his new financing charges, princi-
pal and interest, to show he is suffering a finan-
cial loss with his new acquisition.

The Manual elaborates: ‘**Financing up to re-
move equity from a building or project will not
be permitted as a pass-through cost. In addition,
where market rents are already prevailing at
time of sale, increased financing should not lead
to increased rents as the existing rents already
provnde an adequate return of capital. Allowing

for lishing cases
of fmancm.l loss, however, is to avoid undue
4

hardship in cases where market rents were not
charged previous to the time of sale for whatever
reason.”

And so it is that at the program’s beginning the
expression ‘‘financial loss’’, at least in theory,
was to apply to market sales of rental buildings at
market prices, but where the rents in existence
were below the market for whatever reason.
Program director William Robbins told me this
has in fact been the major type of financial loss
application, and he said it is generally the result
of sale by a long-time owner who has not
bothered to raise rents to reflect market condi-
tions.

The statistics tell a different story. Moreover,
the *‘financial loss’ statistics for 1976 seem to
come in two versions, one of which — appar-
ently the later one — is closer to the official
version of financial loss than the other version.

1 asked Robbins for the statistics the program
has released, and he supplied me with a set of
tables entitled ‘‘Statistical Supplement from the
Annual Reports of 1976 and 1977.”” When I then
asked for the Annual Reports themselves, a
program official told me the rent review program
was not authorized to release them, and he
thought the reason was because they had been
tabled in the Legislature by the Minister. He
seemed to agree with me that didn’t make any
sense, but he said I could get them through the
office of the Minister, Larry Grossman.
Grossman’s special assistant, John Gustavson,
said he could supply me with the 1977 report,
and suggested I try the Legislative Library for
the 1976 report, because he didn’t have a copy. I
resisted that idea, and the situation was resolved
in an amicable, if somewhat goofy, fashion. Gus-
tavson had the rent review program send a copy
of the report to him by courier, and he then
provided it to me.

The statistical tables in these reports, which
are supposed to be the same tables as in the
‘‘Statistical Summary’’, show the dollar
amount of rent requested by the landlord (one
average figure for each city), the average per-
centage increase granted, and the average dol-
lar increase granted. There is a table based on
“‘a selection’” of rent review hearings including
all types of applications, and one based on fi-
nancial loss applications. The format is designed
to show how much the program ‘‘saved” ten-
ants. Newspaper readers will remember
periodic announcements of lump sums that ten-
ants in particular areas had been saved by the
rent review program. The tables don’t show
what the initial rents were — the so-called
**base rent’’, which is the amount of rent before
the landlord’s application.

But by combining the percentage increase
and the dollar rent granted, it is possible to
work back to the base rent. If the program
worked the way Robbins says it did, one would
expect to find, in the table for hearings involv-
ing financial loss, that the base rents were sig-
nificantly lower than the base rents in non-
financial loss situations.

But according to the 1976 Annual Report —
the one that was so difficult to obtain — theres
was less than a dollar difference between the
average base rents in the ‘“‘financial loss’™
category and the other cases, and as a result of
the rent review awards, ‘‘financial loss’’ rents
came out $7.50 higher than the other rents. So
the financial loss award were greater than the
non-financial loss awards, but not becayse the
base rents in those cases were lower. From the
point of view of the program’s operation, the
financial loss provisions simply triggered higher

Continued on page 5
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increases. Or so the 1976 Annual Report statis-
tics indicate.

The Statistical Summary released in April
1978 has one curious difference in the financial
loss table. The ““dollar rent requested” column
is identical, as is the ‘‘percent increase
granted’’ column. But all the figures in the *‘dol-
lar rent granted” column are lower. Naturally,
only if the base rents were lower, could the
same percentage increase yield lower results.
So when you do the calculations, the April 1978
version of the 1976 figures appears to indicate
that the average base rent in financial loss ap-
plications was $2.50 below the average base
rent in other cases. (The financial loss increases
still yield rents about $8.00 higher than the
other increases.) It doesn’t lend much credence
— but at least more than the 1976 version of the
figures — to the claim that financial loss awards
occurred when rents were below market.

Officials say the 1978 version is the correct
one, and they don’t know how any other set of
figures could have been produced.

If below-market rents were not the cause of
““financial loss”, what was? The Manual offers
a clue. Having said the financial loss system is
only to alleviate undue hardship, the Manual
continues: *‘On the other hand, there may be
cases where properties are 100% financed and
being held for either appreciation of land values
or future development, in which instances, al-
lowing all of such increased financing may not
be warranted. As a general rule, the owner must
have reasonable equity in a property before the
rent review officer can consider allowing full
financing payments in determining an operating
loss. The Industry consider that a reasonable
equity would be 15% of the cost of the project,
with a resulting 85% financing. In addition the
financing should be at arms length at reasonable
rates with a reasonable amortization period. . . .
When the rent review officer is not certain that
a particular complicated arrangement is accept-
able in determining an operating loss, he should
contact the rent review program Operational
Support Branch. ...”

It appears that the major factor contributing
to the larger ‘‘financial loss’ rent increases has
been new financing of recent purchases to the
extent of 85% of the reported cost of the trans-
action. Such applications have become a
routine way of getting apartment rent increases
greater than what could be justified by cost
pass-through. Normally in these cases the rent
review officer will authorize increases of a level
that will phase in the loss-related increase over
a period of three years.

There are two puzzling aspects. One is why
landlords are buying buildings that will show
losses for three years. The other puzzling as-
pect is that the large vendor take-back mort-
gages on these sales contain no personal coven-
ant of repayment by the new owner, so if he
defaults, the vendor simply gets his property

-back. Normally, the riskier the investment, the
more likely the vendor-mortgagee will insist on
the buyer’s personal covenant. In these situa-
tions, there will be an apparent loss for three
years, and yet the mortgage is non-recourse.

Here’s an example of how the system is ap-
parently working now.

A major Toronto landlord bought a 102-unit
apartment building at 206 St George Street in
midtown Toronto last September for
$1,575,000, with $1,475,000 in mortgages. The
third mortgage is in trust to the purchaser’s own
lawyer for $300,000 at 10% with a 5-year amor-
tization. The company told rent review earlier

this year its total rents were $241,000, its
operating costs for the projected year $243,000,
and financing costs on 85% of its cost of acquis-
ition $185.000 per year.

Mortgages of $1,175,000 back to the vendor
contain no personal guarantees.

The company also claimed something called
““projected capital expense write-off for 1978 —
$24,070” indicating it planned about $220,000 in
capital expenses in 1978 of which it would claim
about 10% depreciation, in accordance with
rent review practices. All in all, the company
claimed a total projected loss for the year on
their new acquisition of $219,000, for an indi-
cated rent increase of 91% over existing aver-
age rents of $207.

The rent review officer (RRO) made some
adjustments, reclassified some figures, and ar-
rived at a projected loss of $120,000, which
would have meant a 48% rent increase, but he
said part of the loss should be phased in over
three years, and he allowed an immediate in-
crease of 23%. The indicated 48% would yield
almost exactly the $100 increase the green
paper says separates economic rents of new
units from existing rents.

The RRO’s adjustments and reclassifications
illustrate how the program works. Here are the
highlights of the two sets of figures.

Financing according to the Landlord
Building cost: $1,575,000

Mortgages Payments
1st $1,125,000 8.5% 15 yrs $101,264
2nd 50,000 9% 2yrs 29,500
3rd 182,400 10% 5yrs 54,720
85% of 5

cost 1,357,400 185,484

(The landlord claimed financing on his third
mortgage, which is for $300,000, only up to a
total principal amount for all financing of 85%
of the price.)

There is a natural tendency of landlords in
the “‘financial loss™ category to show mort-
gages with excessively short amortization
periods. The shorter the period, the more prin-
cipal is repayable each year, and according to
the rent review scheme that means a higher
“loss’”” and a greater allowable rent increase.
The Manual alerted RROs to this issue. And in
this case the periods were lengthened for rent
review purposes by the RRO. But at the same
time, the RRO showed the program is not with-
out its own creativity. He transferred about
$330,000 from maintenance and capital ex-
penses and included it in an ‘‘adjusted building
cost’ on the basis that they are first time costs
something like a component of the cost of ac-
quisition. That meant the landlord could claim
both interest and capital repayments on 85% of
the added amount. In the net effect, the RRO
reduced the allowed financial payments from
the $185,484 asked for by the landlord to
$172,000, as follows:

Financing according to the RRO

Building cost (adjusted): $1,932,447

Mortgages Payments
Ist&

2nd  $L175,000 8.5% 25years  $112,146
3rd 300,000 10% 15 years 38,242
Bank

loan 169,580 10 3/8% 15 years 21,804
85% of

adjusted :
cost 1,644,580 172,192

So the RRO, in allowing the writeoff of 85% of
the “‘adjusted” building cost, actually allowed
more than 100% of the actual cost of the build-
ing to be considered as financing costs written
off as current expenses, both principal and in-
terest, each year. And in order to do so, he
added principal and interest payments on the
landlord’s bank financing as additional ex-
penses contributing to the loss.

Loss of the transferred maintenance and cap-
ital expenses from their otherwise appointed
places in the cost-revenue galaxy, together with
minor cuts, resulted in the RRO’s final version
of net loss of $120,000, in place of the landlord’s
version of $219,000. The landlord has appealed
the decision to the Rent Review Appeal Board.

An interesting provision in the $50,000 sec-
ond mortgage of the landlord back to the vendor
apparently wasn’t considered by the RRO in his
decision. The document says the vendor-
mortgagee agrees that the $50,000 principal sum
of the mortgage ‘‘shall be reduced automati-
cally by an amount equal to any amounts which
the mortgagor shall have paid in relation to any
costs, fines, damages, rebates or any other
moneys..." pursuant to court or government
board orders. By bringing in that amount by
way of a deflatable mortgage, the new owner is
ensuring that under the rent review practice he
will be allowed to deduct the payments in com-
puting his ‘‘financial loss’’, while the same
treatment would not necessarily be accorded to
the “‘costs, fines, damages, rebates and other
moneys’’ themselves.

The case of 206 St George Street is not an
isolated one. For example, in the case of an
apartment building at 740 Eglinton Avenue
West, the RRO recently allowed the same 23%
immediate increase, and in that case too it was
only to be the first stage of a three-year phasing
in of a larger increase on the basis of financial
loss. The *‘loss’’ was similarly the result of
financing costs on the 1977 purchase of the
building, including a large non-recourse mort-
gage back to the vendor.

In the 740 Eglinton case, the vendors were
themselves selling under the power of sale con-
tained in a mortgage from the previous owner,
an electrician by trade, who had defaulted
under a similar financing scheme.

Tenant delegations before the Legislative
Committee on rent review uniformly criticized
the rent review program’s allowance of mort-
gage principal repayments as an expense in fi-
nancial loss applications, on the basis that the
tenant is paying not only for the landlord’s
financing charges, but he is in effect paying him
his equity position as well.

The landlords, on the other hand — and the
Ontario government’s Green Paper — criticize
the program for not allowing for a return on
equity. The Manual puts it a little differently. It
says the cost pass-through approach does not
“allow for any explicit consideration of a
landlord’s rate of return ..."" And program di-
rector William Robbins told the Legislative
Committee if a landlord is in a break-even posi-
tion, “‘in theory he stays there.””

Accounting isn’t the only dubious area of rent
review. There’s the question of whether the Act
has been enforced at all.

Green Paper statistics show only 25% of ren-
tal units subject to the legislation were the sub-
ject of rent review hearings in 1976, and even
less in 1977. It says this means the other 75% of
the rental units had increases within the 8%
guideline. It says: ‘‘In 1976, approximately 75%
of the rental units regulated by the legislation
were subject to legal rent increases of 8% or

Continued on page 6




Rent review
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less. In 1977 the percentage was even higher.””

What the Green Paper doesn’t say — and
what senior rent review officials didn’t tell the
Legislative Committee — is they recognize
there are tens of thousands of illegal rent in-
creases levied each year, and their policy is that
the program will not prosecute landlords who
charge illegal increases. Prosecution is left
either to the Attorney General or to the tenants
themselves.

Program director Robbins told me the prog-
ram knows roughly how many illegal rent in-
creases there are, from studying Ministry of
Housing rental surveys, and he said, “we have
an idea from looking at those studies’” that 15%
of all rent increases in Ontario are illegal. But
he said even though they are illegal, they are
done with the consent of the tenant. His reason-
ing: Otherwise, the tenant could complain to
rent review.

In fact tenants complained in great numbers
to the Legislative Committee about illegal rent
increases and the inaction of the rent review
program — not “‘voluntary™ illegal increases
either — but Robbins told me the deputations
that appeared before the committee are “‘the
exception and not the rule.”” He said they rep-
resent a small number in proportion to the total
population, and an extreme position on rent re-
view.

Asked about a North Bay landlord spokes-
man who told the committee landlords often
charge illegal increases, Robbins said he didn’t
remember reading that in the Hansard report of
the proceedings. The spokesman, E. Beck of
the North Bay and District Landlord Associa-
tion, said this: **As you said before, and as was
said last week, the lords are i ing their

conclusion of the hearing.... I feel strongly
that the landlord’s certification of information
that he must have known, or ought to have
known, as fake or at least, incorrect, should
subject him to penalties as provided by law. We
are not dealing here with an unknowledgeable
landlord, but with one with principals who are
most aware of legislation and who have re-
course to the best counsel. I would ask that you
convey this information and my recommenda-
tions to the District Director for appropriate ac-
tion as he may see fit.””

Not only was no action taken, but the District
Director wrote that ‘‘because the amount in-
volved is quite substantial the landlord will likely
apply for Judicial Review if we should throw
out their application.” So the landlord was re-
quested to simply amend the application by
substituting the correct information.

Finally, Gross told me it isn’t fair to use in-
formation supplied to rent review for any other
purpose, and for that reason any material
photocopied and supplied to the other party is
stamped **The photocopied material is to be
used for the purpose of rent review only.”” He
referred to the case that was reported in
Bimonthly Reports No. 3, in which the tenants
brought to the attention of the Succession Duty
Branch a discrepancy between the sale price
reported to rent review ($500,000), and that re-
ported on the transfer tax affidavit registered on
title ($300,000). In the result, the vendor was
convicted in Provincial Court of wilfully evad-
ing payment of the Land Speculation Tax. It
was the first prosecution ever for evading the
Speculation Tax. Gross said it is largely to dis-
courage such use of rent review material that
the photocopies are stamped as they are. He
said it was just a ‘‘reminder’’ with no statutory
basis.

continued on page 7

rents illegally. Sure, why shouldn’t they? It
doesn’t help to go to the rent review board. . .."

A committee member asked Mr Beck to
elaborate on these illegal rent raises, and Beck
said: ‘I would say that rather than go to the
rent review board, they do as they said last
week. They put a little increase on the apart-
ment the following month and, if the tenant
doesn't like it, he moves. If he is smart, he goes
to the rent review board. In many cases, I guess
they're not too smart. They take it or they find
another apartment.”

Robbins said there are three prosecutions
since 1976 that he knows of for illegal rent in-
creases, all brought by parties other than the
rent review program.

The program’s non-prosecution policy also
applies to false information supplied to the pro-
gram. The program will not initiate any action
arising out of information placed before it, the
program’s legal counsel, G. Gross told me. If
someone else brings an action, the program will
respond to a subpoena.

Here is an extract from a rent review officer’s
memo. Written in 1976, it apparently predates
the official policy of non-prosecution. The RRO
wrote to his superior: *'I believe that the misin-
formation of the landlord’s Form 5As had the
effect of misleading this office in accepting ap-
plications as valid, that were in fact invalid. The
landlord sought rent increases based on false
information and completely in disregard of the
provisions of the Landlord and Tenant Act and
the RPRR Act. ...

“*As you are aware, there was considerable
agitation by the tenants at this hearing. The fil-
ing of misinformation by the landlord contri-
buted in no small way to the unsatisfactory

All the articles in Bimonthly Reports
are by John Whitelaw, unless other-
wise indicated. Comments and com-
munications are welcomed.
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Continued from page 2
Bahamas advanced further sums, all provided
by the Crown Agents. After the change in
chairmanship (of Crown Agents in 1974) the
Crown Agents commissioned an inquiry into
the situation, and were advised the lease was
valueless. No further funds were provided, and
GCA was put into liquidation. Its assets have
proved to be valueless; in consequence the

Crown Agents have lost the entire investment
of 1.9 million pounds. These and other appar-
ently imprudent advances cast doubt upon the
viability of the Sassoons Bahamas, and to en-
sure its solvency the Crown Agents took over
4.2 million pounds of possibly irrecoverable
loans, of which 3.9 million pounds related to
GCA and Life Investors.”

The Report says it was Finance Directorate
head A. H. Challis who was behind the lo
GCA. **Mr. Challis would have us believe,”” the
Report says, “‘that he did not influence the
courses taken by the money market managers,
and said to us more than once that he had not
ever ordered that a loan be granted. We do not
believe him. It may well be that he did not direct
the day to day operations of the managers: there
was no reason why he should. But we have no
doubt that the major decisions were his and that,
for example, the loans to Stern and the GCA
Capital Corporation were made at his behest. It
was upon Mr. Challis that the lack of accounta-
bility worked its effects. His subordinates were
accountable to him, but he was in practice ac-
countable to no one.”

Gilbert's father-in-law, referred to but not by
name in the Fay Report, is former Toronto
lawyer Samuel Ciglen. o

Arnup
Continued from page 3

tion of some of its assets. Since the crown
sought in part to prove fraud from the dubious
nature of this asset, the onus in our view was on
the crown to prove the lack of worth in
Beauport Holdings. There was in our view no
evidence fit to go to the jury that the value of
this asset was so tenuous and illusory as to taint
the whole transaction with fraud.”

Judge Dickson replied in his decision. **In my
opinion, with great respect, the Court of Appeal
erred in these findings. First, it erred in law in
applying a test of ‘worthless’ or ‘negligible’.
The proper question was whether there was de-
triment or prejudice to Langley’s. Second, it
erred in its assessment of the asset position of
Beauport Holdings which, apart from the
Langley’s shares, consisted of a $250,000 de-
posit, committed to another project, and some
mining claims. None of those assets could be
regarded as a current asset readily available for
payment of a demand loan. Third, it erred in
ignoring the liability position of Beauport Hold-
ings and. in particular, the current liabilities
which exceeded $1,160,000. In assessing ability
to pay, the liabilities of the debtor are of equal
or perhaps greater importance than the assets.”

The crown originally asked for the conviction
to be restored. But Judge Arnup had found
other errors which he said would have required
a new trial, and the crown was granted leave to
appeal to the Supreme Court of Canada only on
the **definition of fraud” issue and not on those
other issues. So the result is an order for a new
trial.

Meanwhile, County Court Judge Edward
Houston sentenced Olan to a fine of $8000, and
his wife Marie to $500, with six months to pay,
on a separate set of charges of forging company
minutes and a lawyer’s letter in connection with
private Ontario company Plan Tec Ltd, to
which the Olans pleaded guilty last September.
After waiting since then to know the outcome of
the Langley’s case, Judge Houston ﬁrelly sen-
tenced the couple May 5, three weeks before
the Supreme Court of Canada decision was
handed down. Olan already had a record of
several criminal convictions in Ontario. o
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report confirming the feasibility of the scheme.

Green and other witnesses told the judge that
sewage disposal is the major factor in the plan-
ning of a development on the scale of Century
City. Green said Consumers Gas had the neces-
sary expertise in financing, piped networks,
easements, and the like, to manage the proposal.
But it soon became evident the province was
going to build it, Green said.

The Consumers Gas proposal was also men-
tioned in a letter from Rohmer to Green dated
August 28, 1968. This was after the meeting with
the ministers but before any public announce-
ment, and Rohmer was referring to the scheme
as *“Project X' for security reasons. In the let-
ter, Rohmer outlined steps to be taken in Project
X. In addition to starting talks about getting
GO-train service to the area, about the route of
the proposed easterly extension of Highway 407,
about sales of lots to OHC, and other matters,
the letter referred to partnership financing with
Consumers Gas. Rohmer testified the item refer-
red to a proposed *‘utilities kind of company,’’
but he said his recollection of it is “‘not that
direct.”

(Another item in Rohmer’s letter referred to
getting the names and background of the mem-
bers of Uxbridge Township Council. Rohmer
explained the item this way. ‘It is fundamental
in dealing with a municipality to have as amica-
ble and direct a relationship as possible.” Tes-
timony disclosed that success in this area was
mixed.)

In addition to hearing about plans for Century
City, Judge Grant has probably heard more than
anyone else outside the government about
MTARTS and the TCR. MTARTS is the Met-
ropolitan Toronto and Region Transportation
Study, and TCR is the Toronto-Centered Region
plan. Both are titles attached to a series of pro-
vincial government planning documents, and
they represent the core of the provincial
government’s attempt during the late 1960s and
early 1970s to control provincial growth by
regions.

For Century City, witnesses said the docu-
ments were good news and bad news. The good
news was that the government wanted to
“*stimulate’” growth to the east of Toronto to
help arrest urban sprawl to the west. But the bad
news was that the Century City site appeared to
fall into the green belt area that was contemp-
lated as a separation between the growth zone
along the lake, and district growth areas to the
north. Part of the plaintiff’s claim is that the
planning boundaries were in effect gerryman-
dered to accommodate the coming Airport
proposal, by keeping development out of the
proposed airport area.

Three major planning documents were re-
leased by the province during the life of the
Century City proposal. There was the June 1968
MTARTS study, then the May 1970 unveiling of

“the Toronto-Centered Region Plan, and finally in
August 1971 the ‘‘Status Report™” on the TCR.
The last two reports were particularly unfavour-
able to the Century City proposal, and each was
followed by another meeting between the com-
pany and Ontario cabinet ministers.

As a result of the 1968 MTARTS study,
Rohmer said he recommended scaling down the
proposal to a population of 32,000 on the basis
that the Stoufville area, which !he Century Clty

the plan were to be followed it would preclude
the development. He said civil servants followed
these plans rigidly, even though, in his opinion,
they did not have *‘the force of law.” Following
the TCR announcement, Rohmer said he had a
meeting with Charles MacNaughton in July,

It was at this meeting that MacNaughton tes-
tified he agreed about the ‘‘sense of implied
commitment’’ in the 1968 meeting. MacNaugh-
ton, now a director of stockbrokers Burns Fry
Ltd and chairman of the Ontario Racing Com-
mission, said he was concerned about the rigid-
ity of various lines of demarcation and of the
population estimates. Rohmer testified that after
this meeting he wrote to MacNaughton’s deputy
minister H. Jan MacDonald and told him the
company was now unable to meet its mortgage
commitments to the vendors of the properties it
had assembled. Rohmer explained to the judge:
“I was urging the government to come to a
favourable conclusion quickly.™

country. This was confirmed later on that week
and warrants issued for the arrest of Julita and
Kurt Pieckenhagen in respect of a charge of theft
of over $3 million. The police investigation indi-
cates that on the instructions of Kurt Pieck-
enhagen, $2,903,450 was transferred from the
Royal Bank Plaza Branch of the Royal Bank of
Canada to its branch in Panama City on April 29,
1977, that Julita and Kurt Pieckenhagen flew to
Panama City on the same date and that they went
to Brazil on May 20, 1977. Their present (July
1977) whereabouts is unknown.””

According to an affidavit by the purchaser of
the four apartment buildings, Torpit Invest-
ments Ltd, ‘“On or about the 29th day of April,
1977, the plaintiff purchased from the defen-
dants four properties in accordance with the
terms and conditions of an agreement of purch-
ase and sale dated the 15th day of April, 1977 and
in accordance with a statement of adjustments
drawn as of the 28th day of April, 1977....
Messrs Macaulay Lipson and Joseph, barristers

Rohmer also said he made ar for
Century City's German financial backers to
meet with the Provincial Treasurer, and they
did.

As well, there was a July, 1971 meeting at-
tended by McKeough, the new company presi-
dent Samuel Gotfrid, and other company offi-
cials, according to testimony of Louis Devor,
who was working on the project.

‘Then the August 1971 **Status Report’’ named
the Century City proposal and others, and said
specifically they would not be allowed to pro-
ceed. After that, Macaulay took over from
Rohmer as counsel. ©

Ex-fugitive

Continued from page 8

would indicate that about $2 million was left over
in the hands of Pieckenhagen. So one of the
things he had in common with Pocklington was
cash.

The payments in question under the WAM
mortgages between their respective companies
amount to about $315,000 per year, and when
that is spread over the three buildings, it repres-
ents a rent payment from each tenant of about
$30 per month.

Pieckenhagen claims he also needs an amount
equal to about $14 per month per unit to pay for
the advertising he has to do to keep the buildings
rented, in spite of the fact that the vacancy rate
in 50 Graydon Hall, for example, is less than 1%.

Last April, Pieckenhagen liquidated four To-
ronto apartment buildings: 15 Cougar Court, 40
Stevenson Road,«30 Esterbrook Avenue, and
2801 Jane Street. The events began in 1974 when
Frischke sued him for an accounting of monies
he said he had advanced to the Pieckenhagens to
invest for him in Canadian real estate. According
to the affidavit of one lawyer who was involved
in the case, here’s what happened: *‘The trial
commenced on April 18, 1977 before the Hon-
ourable Mr Justice Garrett. At the request of Mr
Catzman (then lawyer for the Pleckenhagens)
and on the ground that Julita P

and , were retained by the plamnﬁ and
lhe defendants to act on their behalf in the sub-
ject transaction.”

Once he learned what had happened, the
father-in-law Frischke sued Pieckenhagen under
the terms of the Fraudulent Conveyances Act,
but that action was apparently discontinued as
part of their settlement.

Torpit has sued for another $56,000 for costs it
says it had to meet on the four buildings that the
Pieckenhagens had agreed to pay. The Pieck-
enhagens deny the Torpit claim, and they add
that a third mortgage of $1.3 million they took
back from Torpit was supposed to bear interest
at 9%. They say they haven’t been paid on the
mortgage.

Frischke, in his successful civil action for an
accounting, said he himself lived in Canada bet-
ween 1959 and 1961, and he progressively li-
quidated his assets in Europe and transferred the
cash to Canada either directly or through Dereka
Corporation, a wholly-owned Liechtenstein
company.

Frischke said Pieckenhagen was to get three
percent of the gross annual rental income from
the investments.

Toronto lawyer Clay Powell represents Piec-
kenhagen on the theft charge, but not the cur-
rent real estate deal. o

Rent review

continued from page 6

The Legislative C i the
continuation of the program for two more years,
with additional jurisdiction for other landlord
and tenant matters. For example, it is recom-
mended that repair and maintenance problems
be dealt with together with applications for rent
increases.

The Committee recommended the program be
placed under the jurisdiction of a single ministry,
but it didn’t say which one. The program is now
in lhe Ministry of Consumer and Commercial

The other didate to operate the

(Frischke’s daughter and Pieckenhagen’s wife)
had the week before been committed to the
psychiatric ward of St Josephs Hospital in To-
ronto, the learned trial judge ordered the trial
adjourned to June 6, 1977. The original defen-
dants (the Pieckenhagens) were ordered to pro-
duce certain business records in the interim.
‘I am advised by my partner,” the affidavit
goes on **... that on May 4, 1977 he received a
1 call from Mr Catzman who advised

lands abutted, showed a
50,000. The May 1970 TCR documenl deleted
that population designation, and Rohmer said if

that he had learned that the Pieckenhagens had
sold four apartment buildings and had left the

!

program is the Ministry of the Attorney General.

With respect to the question of “financial *
loss™, the committee said there should be some
definition of what is meant by arms length and
non arms length transactions. The NDP had
urged that landlords not be allowed to include
mortgage principal repayments in the calcula-
tion of ‘“‘financial loss’’.

Most of the tenant deputations beforg the
Committee in its Toronto sittings were from
groups affiliated with the Federation of Metro
Tenants Association. o




Ex-Fugitive’s ‘‘Financial Loss™’
Rents Could Rise by 30%

Kurt Pieckenhagen’s application to raise rents

called Rosepierre Investments (Ontario) Ltd, a
by Alberta investor Peter

in his newly acquired North York
buildings by 30% promises to have a long and
interesting history. The North York rent review
officers who first heard the case during the first
week in June have shipped the file down to the
program’s head office on Bloor Street. They say
Pi i ing is too icated for
them to rule on. (See inside for a description of
the unusual accounting involved in rent review.)
Pieckenhagen is the man who whizzed $2.9 mill-
ion out of Canada last year during an adjourn-
ment of a court case that ended in a declaration
the $2.9 million wasn't his, but his
father-in-law’s. Pieckenhagen was reported to
be in Brazil, and when he returned to Canada he
was charged with theft of about $3 million. A
preliminary hearing was to have been held last
February, but it was adjourned and a new date
was to be set June 20.

Numbers 50, 100, and 150 Graydon Hall Drive
are high-rise apartment buildings, constructed in
1968 and run profitably by Peel-Elder Ltd until
their sale last December, but Pieckenhagen, who
bought the buildings then, says he has to raise
the rents by 30% in order to break even.

Title documents appear to show a sale from
Peel-Elder to 373041 Ontario Ltd,

P s , but P
says he bought the buildings from something
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Pocklington, who bought a larger block of
Peel-Elder real estate and immediately resold
these three buildings to Pieckenhagen. Accord-
ing to one report, Pocklington didn't buy directly
from Peel-Elder either, but from someone who
““flipped”” the property to him.

In any event, Pieckenhagen's resulting mort-
gaging is unique, in that his third mortgage back
to his “‘vendor” is registered on title in two
different versions. The two versions are
dovetailed, so to speak, but only one of the
d was used by Pi hi in his rent
review application.

terest at 8% in the first two years, only by look-
ing at the second version does one find it isn’t
payable in those years. On his cost-revenue
statement for rent review purposes, Pieck-
enhagen shows only version no. 1, with the full
8% annual interest contributing to his alleged
“financial loss’". The statement doesn’t refer to
version no. 2.

Moreover, Pieckenhagen says it is an arms-
length obligation. But another mortgage from
Pieckenhagen’s company — this one for $4.3
million at 11.5% cast in the role of a second
mortgage — bears the personal guarantees of
both Pieckenhagen and the principal of the
Rosepierre company, Peter Pocklington. By
contrast, the WAM mortgages bear no personal

So the well- apparent ob-
ligation to pay 8% on $3.9 million for the next
two years is really a deal between the two men
who are co-guarantors of the prior $4.3 million

mortgage.
According to version no. 1, a principal amount Focklington is the Edmonton businessman
ing the three buildi who d—also in D 1977 —that

of $3.9 million,

bears interest at 8% for two years until maturity
in December 1979. The first version further says
this interest is ‘‘payable as hereinafter pro-
vided.” But instead of providing a payment
schedule, the document goes on to say several
paragraphs later: **On the maturity of this mort-
gage (in December 1979), principal and interest
shall become due and payable in accordance
with a mortgage of even date hereinafter referred
to as WAM 2 (the second version) between the
parties hereto . . . and the mortgagor shall be en-
titled to a discharge of the within mortgage with-
out any payment of any kind whatsoever, and
the debt under this mortgage shall be merged in
full in the WAM 2 mortgage.”

The WAM 2 mortgage falls due in December
1982, three years after the WAM 1 maturity, and
in those three years, WAM 2 says the $3.9 mill-
ion bears interest at 0%. It also says the interest
that was **calculated” during the first two years,
1977-79, is actually payable during the last three
years, December 1979-December 1982. So al-
though the first version appears to call for in-

he intended to buy 54% of the stock of Pop
Shoppes International Inc. in a deal that was to
include cash of $5 million. The deal wasn't car-
ried out. Of Polkington, the announcement said
he has ‘‘extensive interests in real estate in Al-
berta, British Columbia, Ontario, and the United
States and is currently proceeding with the
purchase of certain real estate owned by Peel-
Elder Properties in the Toronto and Brampton
area. He is the sole owner of Westown Ford,
Edmonton, one of the largest Ford dealerships in
North America, and is the owner of the WHA
Edmonton Oilers.”

It isn’t known how he met Mr Pieckenhagen,
who had in the meantime arrived at a settlement
with his father-in-law, Karl Frischke, about the
monies the Toronto judge had ruled were
Frischke’s. The settlement, negotiated through
Toronto lawyers, is said to have involved the
payment by Pieckenhagen to Frischke of
$850,000, and the agreement by Frischke to dis-
continue any claims against Pieckenhagen. That

Continued on page 7

Archie

Archie Campbell, one of Ontario Attorney
General Roy McMurtry’s closest friends and
political confidants, is returning to a senior pos-
ition in the ministry after less than a year as
staff director of Parkdale Community Legal
Services. Campbell left Parkdale with less than
a month’s natice, on the eve of a crucial
province-wide policy meeting of community
legal clinics, which will consider ways of deal-
ing with the government and the Law Society
on funding. In announcing his abrupt departure,
Campbell produced a letter from McMurtry
saying in effect Campbell is indispensable to
him in the administration of justice. Campbell
was head of the ministry’s Policy Development
Division before going to Parkdale. He will have
a variety of special assignments, and probably
the title of Assistant Deputy Minister. Some say
he will be Deputy Minister soon.

The reason for the urgency in Campbell’s re-
turn seems to be that McMurtry’s ministry is
long on law reform and policy ideas, but short

suddenly returns

new Public Defender project is probably wrong,
however, because he has no defence experi-
ence, and McMurtry will probably want some-
one with weight among the criminal lawyers to
make the program at all palatable to the bar.
One well-placed official summed it up this
way: ‘‘Archie will be McMurtry’s Kissinger."
With respect to the community law move-
ment, of which Campbell now has an inside
knowledge, the Attorney General's ministry is
in a unique position. To the right is the Law
Society with its latent opposition to publicly-
funded staff lawyers. To the left is the clinical
movement, of which Parkdale is the largest and
most experienced office, who say more money
should be allocated to the clinics. McMurtry
has given his support to the clinics in speeches,
but the present funding system remains typi-
cally non-committal. It is based on a January
1976 regulation under the Legal Aid Act setting
up a Clinical Funding Committee composed of]|
two representatives of the Law Society and one
ive of the Attorney General. But the

on McMurtry de politi-
cally reliable to carry them out. The problem
was made worse when, soon after Campbell
left, Graham Scott, who had been responsible
for courts administration, left to become as-
sociate secretary of Cabinet.

Speculation that Campbell would head the

committee has no known criteria on which it
bases its decisions and the portion of the legal
aid budget allocated to the clinics is dettrmincd
in some unknown fashion. Campbell used to be
the AG’s representative on that committee. He
was succeeded by Graham Scott. o

8




